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QUESTIONS PRESENTED 

I. Whether there is a final federal action that is ripe for judicial review in 

accordance with 5 U.S.C. §§701–706 of the Administrative Procedure Act and 

consistent with the ripeness doctrine, where, in the context of a denied 

request for injunctive relief, Friends of Newtonian challenges actions 

following the Department of Defense’s sale of Fort Watt, that establish 

guidelines for a lease agreement, in which Friends of Newtonian is not a 

party, and this court is also being asked to determine whether there is a 

major federal action? 

 

II. Whether there was a major federal action requiring a new Environmental 

Impact Statement pursuant to 42 U.S.C. §4321 et seq., of the National 

Environmental Policy Act of 1969, where the Department of Defense leased 

and took a participating royalty interest in the mineral rights of a 

decommissioned military base that had just been approved for sale following 

the preparation of an Environmental Impact Statement, but the Department 

of Defense did not provide funding or approval and had only a discretionary 

veto power for purposes of national security concerns? 
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OPINIONS BELOW 

The opinion of the United States District Court for the District of New Tejas 

is unreported.  The opinion of the United States Court of Appeals for the Fourteenth 

Circuit appears in the record at pages 3-20.  The Order granting certiorari by the 

Supreme Court of the United States is set forth on page 2 of the Record. 

STATEMENT OF JURISDICTION 

This Court’s jurisdiction falls under 28 U.S.C. § 1254.  This statute grants the 

United States Supreme Court jurisdiction to review any case from any United 

States court of appeals by writ of certiorari granted upon any party.  This appeal 

arises from the United States Court of Appeals for the Fourteenth Circuit.  The 

honorable Judge Gray entered judgment on October 15, 2013, affirming the United 

States District Court for the District of New Tejas’s order denying Friends of 

Newtonian’s (“FON”) motion for preliminary injunction.  This Court granted 

certiorari to review the ruling of the court of appeals.  FON’s timely request for 

certiorari was granted in an order issued on October 15, 2011.  Accordingly, 

jurisdiction is appropriate under 28 U.S.C. § 1254.   

STATUTORY PROVISIONS INVOLVED 

The relevant statutory provisions in this case are Section 102(2)(C) of the 

National Environmental Policy Act of 1969 (“NEPA”), 42 U.S.C. §§4321-4345, and 

Section 706 of the Administrative Procedure Act (“APA”), 5 U.S.C. §§701–706.  

These provisions are reproduced in the Appendix. 
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STATEMENT OF THE CASE 

I. The Department of Defense and Selling Fort Watt 

In compliance with the Defense Base Realignment and Closure Act of 1990, 

the Department of Defense (“DoD”) sought to reorganize the Fort Watt military 

base.  R. at 3-4.1  Such reorganization of installation infrastructure allows the U.S. 

military to more efficiently and effectively support military forces and increase 

operational readiness.  R. at 3.  Fort Watt, a military base located in New Tejas, 

was originally used as a command post for the classified Vault-Tec Nuclear Missile 

Detection, Deflection, and Administration Project.  R. at 4.  It later housed the 

2014th Airborne Division.  R. at 4.     

The DoD offered recommendations to the Defense Base Closure and 

Realignment Commission (“Commission”), which assessed Fort Watt’s viability and 

the impacts of closure.  R. at 4.  The Commission also obtained input from the 

public.  R. at 4.  The Commission evaluated Fort Watt’s military value and assessed 

human and economic considerations.  R. at 4.  Additionally, the Commission 

considered potential impacts, both positive and negative, on the environment and 

surrounding communities.  R. at 6.  The areas surrounding Fort Watt were taken 

into consideration when the Commission considered whether the sale would 

threaten endangered species or air and water quality.  R. at 4.  The Commission 

determined that Fort Watt was no longer useful as a military base because all 

missions and critical personnel had been relocated to other facilities, and the 

                                                        
1 Because there is no record, these record cites are taken from the Andrews Kurth Moot Court 

National Championship “2014 Competition Problem.” 
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remaining military, civilian, and contractor positions at the base were being 

eliminated.  R. at 4.  Running at a deficit and costing the DoD more than 

$750,000.00 per month to maintain, Fort Watt was a substantial drain on the 

government.  R. at 4.  Because the area is a remote location where communities and 

businesses had dwindled, Fort Watt was prohibitively expensive to maintain.  R. at 

4-5.  Consequently, the Commission determined that Fort Watt should be closed 

and the land sold.  R. at 5.  

 In deciding to sell Fort Watt, the Commission followed the requirements of NEPA 

by preparing an Environmental Impact Statement (“EIS”).  R. at 5.  The public was, 

again, notified about the intent to close Fort Watt and sell the land.  R. at 5.  

However, the federal agency received little opposition.  R. at 5.  As the population is 

sparse surrounding the Fort Watt area, public input was minimal.  R. at 5.  

As required by the statute, the Commission examined the potential 

environmental impacts of the sale and explored reasonable alternatives.  R. at 5.  

The Commission provided a full description of the environment and surrounding 

communities in the draft of its EIS.  R. at 6.  The EIS specifically explored oil 

recovery and extraction as a potential use.  R. at 6.  The EIS stated that oil recovery 

and extraction could be “extremely lucrative given Fort Watt’s location straddling a 

portion of the Albertus Magnus Shale formation.”  R. at 6.  Within this analysis, the 

EIS spoke of hydraulic fracking, though it was not economically feasible in 2002.  R. 

at 6. 
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New Tejas has astronomical potential for profit through the oil and gas 

industry because of its prime location on the Magnus Shale.  R. at 6.  Furthermore, 

New Tejas is a particularly preferential state to run a business because of the low 

costs in doing so, a business-friendly tax structure, and lenient environmental 

regulations.  R. at 7.  Mainstay Resources, Inc. (“MRI”) repeatedly attempted to 

expand into northern New Tejas.  R. at 7.  MRI owns or leases more than 2,000,000 

acres of land throughout the United States devoted to oil and natural gas 

production.  R. at 7.  This makes it one of the largest independent oil and natural 

gas exploration and production companies in the United States.  R. at 7.  The 

governor of New Tejas and CEO of MRI correspondingly exchanged information 

regarding the status of Fort Watt and the potential outcome of the NEPA process.  

R. at 7.  The New Tejas governor lobbied for MRI’s presence because he felt the 

business would bring jobs, money, and consumers to the state.  R. at 7.  

Once again, the Commission received comments from the public in order to 

prepare their final EIS.  R. at 6.  The Commission based the final EIS in part on 

these comments.  R. at 6.  The Commission then issued a Record of Decision 

(“ROD”), the final step before submission to the President and Congress.  R. at 8.  

The President and Congress accepted the recommendations and approved Fort Watt 

for sale.  R. at 8.  Complying with all necessary remediation requirements for the 

property, the DoD conducted extensive on-site remedial actions.  R. at 8.  The DoD 

properly cleaned-up and disposed of any hazardous substances that were present at 

the site.  R. at 8.   
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II. Mainstay Resources, Inc. and the Lease Agreement 

Various buyers, including MRI, bought pieces of the property.  The DoD 

retained the minerals rights to all of the property sold.  R. at 8.  The DoD’s lease 

with MRI stated that the DoD would retain minerals rights for twenty years or 

longer depending on production levels.  R. at 8.  Under the lease, the DoD would 

receive one-fourth (1/4) of the gross proceeds through monthly royalty payments, as 

well as delay rental payments until production began.  R. at 9.  In the case of a 

national security threat, the DoD was given a limited veto power.  R. at 9.  If it 

chose to exercise this power, the DoD was required to give MRI notice of the 

unaffiliated third party and provide a detailed description about the concern.  R. at 

9.  The DoD was entitled to perform occasional inspections to ensure compliance 

with the lease.  R. at 9.  The lease mandated that MRI comply with all federal and 

state laws and regulations including, but not limited to, protection of endangered 

species and protection of human life and health.  R. at 9.  

In accordance with its goals, MRI contemplated two potential drilling sites on 

the Fort Watt property, known as Watt 1 and Watt 2.  R. at 10.  However, any 

actual drilling was delayed as MRI worked to modernize their focus.  R. at 10.  In 

doing so, MRI made substantial investments.  R. at 10.  For example, MRI financed 

massive hydraulic fracking technology as well as drilling equipment.  R. at 10.  MRI 

funded the re-training of employees and advanced earth imaging equipment.  R. at 

10.  MRI reworked its wells to accommodate the procedures of modernized 
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horizontal drilling.  R. at 10.  All the while, MRI paid the necessary payments under 

the lease.  R. at 10.    

In the meantime, MRI obtained all of the necessary federal permits, all of the 

necessary state permits, and all of the necessary regulatory approvals required for 

future drilling.  R. at 10.  With the governor’s support, construction was underway.  

The outlines of the lease were met without difficulty or delay, and in 2010 MRI 

reconfigured Watt 1 and Watt 2 for fracking purposes.  R. at 10.  MRI received the 

updated drilling permits, sunk the wells, and fracking was set to begin on February 

1, 2011.  R. at 10.    

III. Public Input and Opposition  

Following the sale, public input was again minimal.  R. at 5.  The area was 

sparsely populated.  R. at 5.  Pedro Tierramante, a former Captain stationed at Fort 

Watt, was one of the few members of the public to comment.  R. at 5.  Tierramante 

stressed the importance of the military’s presence in the community.  He feared the 

continuance of the “tragic loss” of businesses and families the community was 

experiencing.  R. at 5.  He argued that, absent the presence of the military, the 

region would become “abandoned,” a “wasteland,” and “nothing more than a ghost 

town.”  R. at 5.  However, it was ultimately determined that the Fort’s lack of 

usefulness, drain on government resources, and difficult maintenance factors 

outweighed these concerns.  R. at 4-8.     

In 2010, Tierramante was elected governor of Newtonian, the state bordering 

the northwestern edge of New Tejas.  R. at 11.  Tierramante played a large role in 



 

 
7 

founding FON, an organization dedicated to protecting the environment.  R. at 11.  

He continues to donate time and money to FON’s struggle to protect environmental 

health.  R. at 11.  Tierramante remains listed as FON’s director emeritus and 

campaigns heavily for environmental protection.  R. at 11.  In return, FON 

contributed generously to Tierramante’s campaign.  FON assisted Tierramante in 

defeating his political opponent.  R. at 11.  Shortly after Tierramante’s election, 

FON filed suit against the DoD and MRI under NEPA and the APA seeking 

declaratory and injunctive relief to enjoin the fracking at Watt 1 and Watt 2.  R. at 

11.    

IV. The Basis for the Case at Issue 

Fracking involves huge quantities of water mixed with sand and chemicals 

which are injected into rock at high pressure and volume, creating fissures to allow 

oil and gas to move more freely towards the well.  R. at 6.  “Water typically accounts 

for about 90 percent of the fracturing mixture; sand accounts for about nine and one 

half percent; and chemicals account for the remaining one half of one percent of the 

mixture.”  R. at 6.  FON alleged that the New Tejas River would be irreparably 

damaged if chemicals from fracking, making up this one half of one percent of the 

mixture, infiltrated the New Tejas River.  R. at 11.  FON claimed this would impact 

Newtonian’s use of the New Tejas river to recharge reservoirs and fresh water 

aquifers.  R. at 11.  The New Tejas River flows along the western edge of the valley 

of New Tejas.  R. at 8.  After traveling west another 30 miles it finally crosses over 

the border where New Tejas and Newtonian meet.  R. at 8.  New Tejas and 
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Newtonian border each other for 159 miles along New Tejas’ northwestern edge and 

Newtonian’s southeastern edge.  R. at 8.   

This lawsuit arises in addition to the dozens of lawsuits FON has filed 

against entities it considers threats to the environment.  R. at 11.  Aside from its 

lawsuits, FON is known for the informational commercials it sponsors on television 

and radio, the benefits it hosts with “big-name celebrity emcees like Johnny 

Moviestar and Jane Rocker”, and its bumper sticks which are distributed by the 

hundreds.  R. at 11.  Seeking preliminary injunction to prevent the fracking, FON 

argued the DoD should now conduct a new EIS exploring how this fracking would 

affect Newtonian.  R. at 12.  In its claim FON argued that the DoD engaged in a 

major federal action significantly affecting the quality of the human environment 

when it signed the lease with MRI, kept a managing interest in the mineral rights, 

and sanctioned fracking at Watt 1 and Watt 2.  R. at 12.  Denying that it took any 

major federal action, the DoD reasoned that, although accepting royalty payment 

for mineral rights was significant, it did not significantly affect the environment.  R. 

at 12.  

The district court denied FON’s motion for preliminary injunction.  R. at 3.  

FON appealed.  R. at 3.  Finding the case ripe for review but lacking any major 

federal action and that a preliminary injunction was therefore not justified, the 

court of appeals affirmed.  R. at 17. 

In his dissent, Judge McBride argues that the DoD can allegedly “oversee 

MRI’s operations.”  R. at 19.  Judge McBride reasons that the DoD’s limited ability 
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to veto a sale of oil or gas transforms the lease into a major federal action.  R. at 20.   

Specifically, Judge McBride argues, “[a]lthough unlikely, if the DoD were to 

disapprove of every potential customer proposed by MRI, the project would grind to 

a halt.”  R. at 20.   

SUMMARY OF THE ARGUMENT 

This Court has been presented with the questions before it because FON 

seeks a drastic form of relief which neither the district court nor the court of appeals 

could warrant.  Were FON to prevail in its attempt to circumvent what is an 

appropriate result in accordance with precedential and statutory procedure, the 

interests of the judicial system, the federal government, and the Council on 

Environmental Quality (“CEQ”) would be jeopardized.  Therefore, this Court should 

find that 1) there is no final federal action ripe for judicial review and 2) the DoD’s 

lease of and participating royalty interest in the mineral rights of the base does not 

constitute a major federal action requiring an EIS. 

I. 

 The ripeness issue is a concept that is well founded with clear requirements.  Under 

a traditional analysis, FON does not present an issue fit for judicial review, nor does 

it establish the requisite hardship  The lease agreement between the DoD and MRI 

does not create a controversy between the DoD and FON.  Were FON to object to a 

future action taken by the DoD in relation to its interests under the lease, this 

objection would only be appropriate following the actual participation in that 

interest.  FON has other, more appropriate, remedies to utilize at a stage where 
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conclusiveness is lacking.  Nor can FON establish hardship from a denial of judicial 

review where it is clear that unnecessary adjudication would nonetheless find 

injunctive relief inappropriate.   

In this case, for an issue to be ripe, additional finality requirements are 

imposed by the APA.  The APA mandates final federal action, such as where a 

federal agency engages in significant decision-making or determines obligations 

with legal consequences.  See 5 U.S.C. § 704.  FON does not present a final action 

creating any new issues that have not already been properly addressed by the DoD.  

FON does not challenge the sufficiency of the DoD’s decision to sell the land, as the 

court of appeals unnecessarily addressed.  The legal duty to have a completed 

NEPA analysis will arise only in the future, if and when the federal government 

takes final agency action and proposes major federal action.  As a result, FON’s 

claims are not ripe.     

Additionally, in the NEPA context, the “final agency action” required by the 

APA must also be a major federal action under NEPA.  Karst Envtl. Educ. & Prot., 

Inc. v. E.P.A., 475 F.3d 1291, 1296 (D.C. Cir. 2007).  Seeing as one of the issues 

presented to this Court asks whether the DoD’s action constitute major federal 

actions, further factual determinations must be made before it can be determined 

that there is a final agency action ripe for review.   

II. 

FON contends that by signing the lease with MRI, the DoD engaged in a 

“major federal action” requiring it to conduct a new EIS regarding the 
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environmental effects of fracking.  NEPA does not create a judicially reviewable 

duty to start a NEPA analysis at any particular time.  Rather, NEPA creates a duty 

on the part of federal agencies to complete an EIS when it proposes or takes a major 

federal action significantly effecting the human environment.  42 U.S.C. § 

4332(2)(C).  Not one of the necessary elements required under NEPA is present in 

this case.   

FON attempts to victimize itself by presenting the potential impacts arising 

from distinct, non-federal action.  When MRI chooses to engage in fracking, they 

will do so independent of any action taken by the DoD.  The actions involved in this 

case are private and not so federally involved to constitute a partnership.  The 

DoD’s limited veto power is discretionary, but is nonetheless tentative, so is not 

federal action.  In this case, the DoD has not provided federal funding or involved 

itself at a similar level of federal involvement.  As a result, there has been neither 

an engagement in nor a proposal for major federal action.   

If this Court were to determine MRI’s private fracking was major federal 

action, such action would still fail to require an EIS.  Both the context and intensity 

of the impacts from fracking have already been addressed and were determined to 

be insignificant.  Instead it was determined that fracking at Fort Watt, where the 

population is sparse, could prove to be extremely lucrative.  R. at 6.  FON takes 

advantage of the DoD’s recent decision to sell Fort Watt and attempts to equate the 

effects of that decision with the subsequent lease, while at the same time, treating 
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the lease as an entirely new decision.  No requirement for an EIS can be demanded 

in such a case.  

STANDARD OF REVIEW 

Ripeness is a question of law reviewed de novo.  Kern v. U.S. Bureau of Land 

Mgmt., 284 F.3d 1062, 1070 (9th Cir. 2002).  When an agency determines that its 

activities are not subject to NEPA’s procedures because they do not constitute major 

federal action, the agency need only be reasonable.  Northcoast Envtl. Cntr. v. 

Glickman, 136 F.3d 660, 668 (9th Cir. 1998).   

Judicial review of decisions under NEPA is governed by the APA, which 

specifies that an agency action may be overturned only where it is found to be 

“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 

law.”  5 U.S.C. § 706)(2)(a); Friends of the Earth v. Hintz, 800 F.2d 822, 830-31 (9th 

Cir. 1986).  This is a highly deferential standard.  Id.  In conducting this inquiry, 

the court’s role is not to substitute its judgment for that of the agency but  to ensure 

that the agency considered all of the relevant factors and that its decision contained 

no clear error of judgment.  Arizona v. Thomas, 824 F.2d 745, 748 (9th Cir. 1987) 

(internal quotations omitted). 

ARGUMENT  

I. THERE IS NO FINAL FEDERAL ACTION THAT IS RIPE FOR 

JUDICIAL REVIEW.  

 

Because NEPA does not provide for a private right of action FON must seek 

judicial review under the APA. Lujan v. Nat’l Wildlife Fed’n, 497 U.S. 871, 882 

(1990).  Under the APA, the agency action in question must be final agency action.  
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5 U.S.C. § 704.  Demonstrating final agency action is an aspect of “statutory 

standing” under the U.S. Constitution.  Churchill Cnty. v. Babbitt, 150 F.3d 1072, 

1078, as amended at 158 F.3d 491 (9th Cir. 1998).  In addition to demonstrating 

Article III standing, FON, a plaintiff must demonstrate statutory standing by 

showing that it is within the zone of interests protected by the statutory provision 

and that there is “final agency action” adversely affecting the plaintiff.  Id.  FON 

must prove that there is an identifiable agency order, regulation, policy or plan that 

may be subject to challenge as a final agency action.  ONRC Action v. Bureau of 

Land Mgmt., 150 F.3d 1132, 1138 (9th Cir. 1998).  Because FON cannot 

demonstrate that the DoD took final agency action and it fails to satisfy the 

requirements for judicial review, its claim is not ripe. 

A. Following its decision to sell Fort Watt, the Department of Defense 

did not engage in a final federal action as required by the 

Administrative Procedure Act. 

 

There is no final federal action at issue in this case.  FON does not claim that 

the EIS prepared in connection with the sale of Fort Watt was insufficient.  Rather, 

FON attempts to present a claim based on allegations that the DoD took final 

federal action following the sale.  R. at 12.  An agency action is final if it 1) marks a 

consummation of the agency's decision-making process (thus implying that a 

process of decision-making must be underway), and is not of a merely tentative or 

interlocutory nature, and 2) is one by which rights or obligations have been 

determined, or from which legal consequences will flow.  Bennett v. Spear, 520 U.S. 

154, 177-178 (1997).  Because the DoD’s actions following the original EIS do not 
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meet these requirements, they did not engage in a final federal action ripe for 

judicial review. 

1. The actions taken by the Department of Defense following 

the original Environmental Impact Statement and sale of 

Fort Watt are the actions under review, but do not mark a 

consummation of a decision-making process to constitute 

final federal action. 

 

FON fails to identify the consummation of any agency decision-making 

process that can form the basis of this claim.  The DoD has not made any new 

decisions that could validate FON’s position that a new EIS is required.  The DoD’s 

original decision to sell Fort Watt was appropriately analyzed, accompanied by an 

EIS, and ultimately approved.  R. at 8.  FON attempts to entwine the potential 

effects of MRI’s fracking with the mere continuation of the DoD’s original decision 

to sell the land.  However, Section 1502.20 of the Council on Environmental 

Equality (“CEQ”) encourages agencies to tier their environmental impact 

statements.  40 C.F.R. § 1502.20.  This allows agencies to eliminate repetitive 

discussions of the same issues and to focus on the actual issues ripe for decision at 

each level of environmental review.  The sale of the land was the federal action for 

which the EIS was deemed necessary, while the lease agreement was taken within 

the parameters of the DoD’s decision to sell.  FON does not present a final action 

creating any new issues that have not already been properly addressed by the DoD.  

Were FON to object to a future action taken by the DoD in relation to its 

interests under the lease, this objection would only be appropriate following the 

actual participation in that interest.  However in this case, applying lease 
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provisions allowing a limited veto power serves “more like a tentative 

recommendation than a final and binding determination” when those powers have 

not yet been utilized.  Franklin v. Massachusetts, 505 U.S. 788, 798 (1992).  In the 

event that FON were to challenge the DoD’s actual utilization of their limited 

powers, finality would nevertheless be questionable.  Monitoring and reporting, 

such as what is effected by the lease agreement, “are steps leading to an agency 

decision, rather than the final action itself.”  Ecology Cntr., Inc. v. U.S. Forest Serv., 

192 F.3d 922, 925 (9th Cir. 1999).  Further decision-making can be expected, and 

therefore, the DoD’s actions are not final.  They would instead be “interlocutory in 

nature” as they would be given provisionally during the course of their legal action. 

2. The actions taken by the Department of Defense following 

the original Environmental Impact Statement and sale of 

Fort Watt are not those by which rights or obligations have 

been determined, or from which legal consequences will flow. 

 

The actions taken by the DoD following their original EIS and sale of Fort 

Watt are not those that will determine any rights and obligations or result in legal 

consequences.  Under the lease, MRI is merely required to comply with the existing 

law.  R. at 9.  This provision is in congruence with FON’s goal to protect 

environmental health.  R. at 11.  The Ninth Circuit has established that guidelines 

that do “not provide for specific activities with a direct impact” and are not 

challenged as applied to a specific project, cannot be considered final agency actions.  

Northcoast, 136 F.3d at 660.   

FON does not specifically challenge the application of the lease, but the lease 

of the land and the agreement as a whole.  R. at 12.  These actions, which are not 
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final and binding, are not appropriate to challenge generally.  MRI’s decision to 

accept the terms of the lease was not forced upon it by a specific demand.  Whether 

an oil producer or a movie producer, the land was going to be conveyed under the 

DoD’s terms.  The terms of the lease do no produce direct “adverse effects,” but offer 

the DoD limited powers which seek for national security and compliance with the 

laws.  It cannot be argued that a lease requiring general legal compliance falls 

within the “zone of interests” protected by the statutory provision. 

B. The claims are not ripe for judicial review. 

The ripeness doctrine is designed to prevent judicial entanglement in 

abstract questions of administrative policy, and to protect agencies from judicial 

interference until agency decisions are formalized and affect a challenger in a 

concrete manner.  Abbott Labs. v. Gardner, 387 U.S. 136, 148-149 (1967).  The 

ripeness doctrine examines two factors: (1) whether the issue is fit for judicial 

resolution, including whether the issue is purely legal and whether the agency 

action was final; and (2) the hardship of withholding review. Ass’n of Am. Med. 

Colleges v. United States, 217 F.3d 770, 779-780 (9th Cir. 2000).  The Third Circuit 

has elaborated on this test and advises courts to examine “the adversity of the 

interest of the parties, the conclusiveness of the judicial judgment and the practical 

help, or utility, of that judgment.”  Step–Saver Data Sys. Inc. v. Wyse Tech., 912 

F.2d 643, 647 (3d Cir. 1990) (citations omitted).  More specifically, in determining 

whether a claim is ripe for review, courts must consider: “(1) whether delayed 

review would cause hardship to the plaintiffs; (2) whether judicial intervention 
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would inappropriately interfere with further administrative action; and (3) whether 

the courts would benefit from further factual development of the issues presented.” 

Ohio Forestry Ass'n v. Sierra Club, 523 U.S. 726, 733 (1998).  Because this issue is 

not fit for judicial review and withholding review would not cause FON hardship, 

the case lacks ripeness. 

1. The challenged actions are not fit for review and therefore 

are not ripe.  

 

In this case, allowing judicial review would conflict with the ripeness 

doctrine.  Under the "fitness for review" inquiry, a court considers whether the 

issues presented are purely legal, as opposed to factual, and the degree to which the 

challenged action is final.  Abbott, 387 U.S. at 148-149.  This process requires an 

analysis of whether the claim involves uncertain and contingent events that may 

not occur as anticipated or at all; the extent to which a claim is bound up in the 

facts; and whether the parties to the action are sufficiently adverse.  Phila. Fed'n of 

Teachers, Am. Fed'n of Teachers, Local 3, AFL-CIO v. Ridge, 150 F.3d 319, 323 (3d 

Cir. 1998).  Analyzing each of these considerations in the context of this case will 

prove there is a lack of ripeness. 

i. The challenged actions are not conclusive, but 

uncertain and contingent. 

 

The issues in this case are not sufficiently conclusive for review as they do 

not present purely legal questions and they lack finality.  The lease ensures 1) that 

the oil and gas are utilized for purposes of stimulating the market, 2) that the DoD 

may intervene when there is a threat to the national security of our country, 3) that 
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MRI complies with the existing governing laws, 4) that the DoD receives monthly 

proceeds in exchange for the lease, and 4) that the DoD may inspect to ensure the 

lease provisions are being followed.  R. at 9.  As stated, this arrangement does not 

create any new legal requirements, but instead ensures that MRI appreciates the 

laws already in place.  R. at 9.  Because the lease arrangement has not had ample 

opportunity to demonstrate an effect, any challenge relating to the lease’s impact 

are merely contingent. 

The context of FON’s argument obstructs the fitness requirement.  Even 

where a claim challenging an agency policy or regulation presents a “purely legal 

question,” ripeness frequently requires waiting until the questions arise “in the 

context of a specific application” of the regulation or policy instead of a “generalized 

challenge.”  Toilet Goods Ass'n v. Gardner, 387 U.S. 158, 163-64 (1967).  The DoD’s 

ability to inspect the premises, ensure compliance with the laws, and deter national 

security threats serves to maximize FON’s best interests.  R. at 9.  Were FON to 

find that this is not this case in the future, that would be the appropriate time for 

analysis.   

The issues presented to this Court are not fit for judicial review because the 

actions have not triggered a duty under NEPA.  A leading case analyzing the fitness 

requirement held that, where the government retained absolute authority to decide 

whether any surface-disturbing activities by lessees would ever take place, the lease 

sale was not “an irreversible commitment of resources,” and therefore did not 

implicate any duty under NEPA to undertake environmental analysis until further 
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government approval of surface disturbing activity.  Conner v. Burford, 848 F.2d 

1441, 1451 (9th Cir. 1988).   

Here, FON’s claims of environmental damage conflate the federal action 

challenged, the lease agreement, with potential, future causes of action.  As the 

situation stands, post-leasing activities are subject to strict standards of legal 

compliance and subsequent federal inspections and enforcement.  R. at 9.  Further, 

MRI has received all the necessary state and federal permits for drilling and has 

updated them obediently.  R. at 10.  Therefore, a duty has not been triggered under 

NEPA and there is presently not an issue fit for judicial review. 

ii. There is not sufficient adversity between the 

parties to prompt judicial review. 

 

FON does not establish that there is sufficient adversity between the parties 

to prompt judicial review.  The terms of the lease agreement only create 

consequences for the parties involved, MRI and the DoD.  True, a dispute over a 

contract's term can present a “real, substantial, and existing controversy”, although 

the actual breach might not occur for many years.  Keener Oil & Gas v. 

Consolidated Gas Utils. Corp., 190 F.2d 985, 989 (10th Cir. 1951).  In such a 

situation, a party to a contract is not compelled to wait until after he has committed 

an act which the other party asserts will constitute a breach, but may seek relief by 

declaratory judgment and have the controversy adjudicated in order that he may 

avoid the risk of damages or other untoward consequences.  Id.   

However, this type of adversity should be distinguished from what is at issue 

in this case.  Were there any dispute in regard to the context of the lease agreement, 
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this controversy would center on the relationship between the DoD and MRI, rather 

than the lease’s secondary effects on third parties.  To the extent that FON 

complains of an adverse impact from “when [the DoD] signed the lease,” it can prove 

no such impact. 

FON fears it will be adversely affected when MRI begins fracking at Watt 1 

and Watt 2.  Yet there have been no violations fit for attack.  Major activities such 

as exploratory drilling cannot be conducted prior to the necessary approval, of which 

MRI sufficiently received.  R. at 10.  The fracking activity was permitted upon 

MRI’s compliance with the procedures and substantive requirements for drilling 

when the state had an opportunity to review their proposals. R. at 10.  Any 

potentially adverse effect arising when fracking begins will not involve the DoD.  

Therefore, there is not a final federal action ripe for review.   

iii. Judicial intervention requires further factual 

development and would inappropriately 

interfere with further administrative action. 

 

Further development is necessary to make this claim ripe for review, and 

therefore, FON should exhaust other administrative remedies.  The APA requires 

that, for an issue to be ripe for judicial review, the action complained of must be one 

for which there is no other adequate remedy in a court.  5 U.S.C. § 704.  The Ninth 

Circuit has recommended that one alternative avenue of relief is to invalidate an 

“improperly-granted” lease.  Pit River Tribe v. U.S. Forest Serv., 615 F.3d 1069, 

1084 (9th Cir. 2010).Further, it has been held that one living adjacent to the site for 

proposed construction of a federally licensed dam has standing to challenge the 
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licensing agency's failure to prepare an EIS.  See Lujan v. Defenders of Wildlife, 504 

U.S. 555, 573 (1992). Perhaps it would be more advantageous for FON to consider 

the impacts of parties directly permitting the events to take place.   

Instead, in this case, injunctive relief is the remedy sought.  R. at 12  

However, a preliminary injunction is an extraordinary and drastic remedy, not to be 

granted routinely, but only when the movant, by a clear showing, carries a burden 

of persuasion.  Black Fire Fighters Ass’n of Dallas v. City of Dallas, Tex., 905 F.2d 

63, 65 (5th Cir. 1990).  A court’s denial of preliminary injunctive relief is subject to 

limited review. See Does 1-5 v. Chandler, 83 F.3d 1150, 1152 (9th Cir. 1996).  Such 

a denial “should be upheld unless the court incorrectly applied the law, relied on 

clearly erroneous factual findings, or otherwise abused its discretion.”  Id.  In order 

for this Court to grant FON’s motion for a preliminary injunction, FON must satisfy 

each of the following four criteria: (1) substantial likelihood of success on the merits; 

(2) irreparable injury; (3) a favorable balance of hardships; and (4) no adverse effect 

on the public interest.  Black FireFighters, 905 F.2d at 65.  FON’s failure to carry 

the burden on any one of the four criteria would require denial of preliminary 

injunction.  Black Fire Fighters, 905 F.2d at 65.   

It is the position of the lower courts that a preliminary injunction is not 

appropriate in this case.  The decision on granting preliminary injunctive relief is 

normally entrusted in the first instance to the discretion of the district courts, 

seeing as determining injunctive relief involves intensely factual issues.  Alaska 

Wilderness Recreation & Tourism Ass’n v. Morrison, 67 F.3d 723, 732 (9th Cir. 
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1995).  Because FON has more appropriate remedies available, these remedies 

must be exhausted before a court grants the drastic injunctive relief sought.  

iv. A finding of no major federal action defeats 

this Court’s ability to find a final federal 

action. 

 

FON may attempt to utilize particular language from precedent that is 

unrelated and irrelevant to this case.  It is true that typical final agency actions are 

the issuance of permits or the signing RODs taking some action.  See, e.g., Idaho 

Watersheds Project v. Hahn, 307 F.3d 815, 828 (9th Cir. 2002) (“the initial agency 

decision-maker arrived at a definitive position and put the decision into effect by 

issuing the sixty-eight permits and allowing grazing to occur under the terms of 

those permits.”).  In the present case, the court of appeals similarly found that the 

completion of the ROD and subsequent sale of Fort Watt was a final agency action.  

R. at 14.   However, the court of appeals’ ripeness analysis was inappropriate 

because the actions addressed do not match the complaint for review.   

The DoD completed an EIS upon issuing a ROD for which the sale was 

ultimately approved.  R. at 8.  Perhaps FON could have been successful arguing 

that this original EIS was insufficient for the actions involved.  However, FON 

argued instead “that the DoD engaged in a ‘major federal action significantly 

affecting the quality of the human environment’ when it signed the lease with MRI, 

kept a managing interest in the mineral rights, and sanctioned fracking at Watt 1 

and Watt 2… [which] required the DoD to conduct a new EIS”  R. at 12.  Therefore, 
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it follows that only these three actions be considered in determining whether 

judicial review is appropriate.  

Were this analysis in reference to the completion of the ROD and subsequent 

sale of Fort Watt as the actions at issue, FON’s claim would be further 

compromised.  As the dissent correctly highlights, if the court of appeals determined 

there was no major federal action, the basis of FON’s NEPA claim would be 

eliminated.  R. at 20.  In the NEPA context, the “final agency action” required by 

the APA must also be a major federal action under NEPA.  Karst Envtl. Educ. & 

Prot., Inc. v. E.P.A., 475 F.3d 1291, 1296 (D.C. Cir. 2007).  The court of appeals 

determined there was no major federal action when an ROD was completed and the 

land sold.  R. at 17.  Standing alone, the findings of the court of appeals bar judicial 

review under the APA. 

Additionally, the finality requirement under the fitness prong of the ripeness 

doctrine is defeated when the actions at issue in this case are placed in the NEPA 

context.  As stated, in the NEPA context, the “final agency action” required by the 

APA must also be a major federal action under NEPA. Karst, 475 F.3d at 1296.  For 

the reasons that the court of appeals stated in their opinion as well as those that 

follow throughout this brief, the execution of the lease is not a major federal action, 

and it follows that there is no final federal action to serve as a basis for the 

underlying complaint.  As the DoD never engaged in a major federal action, the 

requirement that there must be a final agency agent is entirely defeated.  
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2. Where here, Friends of Newtonian seeks injunctive relief, 

withholding review would not result in hardship. 

 

Even if the agency actions were considered final, this claim is not ripe 

because there is no direct hardship being placed on FON.  The second prong of the 

ripeness analysis considers the hardship that a party may experience when denied 

judicial review. Phila. Fed'n of Teachers, 150 F.3d at 323.  The determination 

whether any such hardship is cognizable turns on whether the challenged action 

creates a "direct and immediate" dilemma for the parties, such that the lack of pre-

enforcement review will put the plaintiffs to costly choices.  Id,. The harm alleged 

cannot be purely speculative or based upon the occurrence of remote contingencies.  

Steffel v. Thompson, 415 U.S. 452, 459 (1974).  

In this case, FON claims that the fracking at Watt 1 and Watt 2 could 

irreparably damage the New Tejas River.  R. at 11.  Therefore, they request that the 

DoD conduct a new EIS exploring how the fracking could affect Newtonian.  R. at 

12.  FON’s argument appears to be that mere uncertainty as to any potential 

consequences constitutes a hardship for purposes of the ripeness analysis.  Were 

ripeness analyzed using this logic, “courts would soon be overwhelmed with 

requests for what essentially would be advisory opinions” because most business 

transactions would gain accuracy if even a small portion of existing legal 

uncertainties were resolved. Nat'l Park Hospitality Ass'n v. Dep't of Interior, 538 

U.S. 803, 811 (2003).  FON purely speculates that the chemicals from fracking will 

infiltrate the New Tejas River.  They do not present evidence to support their 

assertions.  In fact, the evidence indicates that chemicals make up only one half of 
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one percent of fracking mixtures.  R. at 6.  Because it is unknown how fracking 

would affect FON, it cannot be said that denying judicial review will result in a 

direct and immediate dilemma.  

Further, because the relief sought cannot be granted, FON will not suffer 

hardship in the absence of judicial review.  This case involves a request for 

injunctive relief to halt fracking which is alleged to result in significant impacts on 

the human environment.  A grant for injunctive relief requires: (1) substantial 

likelihood of success on the merits; (2) irreparable injury; (3) a favorable balance of 

hardships; and (4) no adverse effect on the public interest.  Black FireFighters, 905 

F.2d at 65.  Were judicial review granted, FON could not meet the requirements for 

an injunction.  Therefore, FON would not suffer hardship.   

i. Injunctive relief is not warranted because Friends 

of Newtonian will not suffer irreparable harm. 

 

FON claims that it will suffer hardship by a denial of judicial review because 

the fracking will irreparably harm the New Tejas River.  R. at 11.  FON is entitled 

to no presumption of irreparable harm based upon alleged harm to the 

environment.  Amoco, 480 U.S. at 544-45.  Rather, FON bears the burden of 

demonstrating that it will be irreparably harmed if an injunction does not issue.  

Winter, 555 U.S. at 19-20. 

In this case, FON bears the burden of proof, but has not demonstrated that it 

is in danger of irreparable injury before the Court can hear the case on the merits.  

If anything, FON would reap benefits from the terms of the lease agreement seeing 

as it ensures compliance with environmental regulations.  R. at 9.  Any harm FON 
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alleges it may suffer as a result of the lease is speculative.  But when determining 

whether to grant a preliminary injunction, the threatened harm cannot be 

“imaginary or speculative.”  Steffel, 415 U.S. at 459.   

Courts have analyzed whether injunctive relief in lease situations and 

reasonably held that the conduct of a lease does not constitute irreparable harm to 

support issuance of a preliminary injunction.  In an analogous case, the D.C. Circuit 

in North Slope stated, “the lease sale itself is only a preliminary and relatively self-

contained stage within an overall oil and gas development program which requires 

substantive approval and review prior to implementation of each of the major 

stages.”  North Slope Borough v. Andrus, 642 F.2d 589 (D.C. Cir. 1980).  The court 

reasoned that it was preliminary because the lease sale itself did not result in 

physical intrusion on the environment or deprive the plaintiff of remedies.  Id.  The 

D.C. Circuit was influenced by the limited consequences of leases, the reserved 

power of the Secretary and the courts to prevent harm, and the need for additional 

data from exploratory activities.  Id.   

The same factors have led other courts to deny injunctive relief in similar 

cases.  Conservation Law Found. of New England v. Andrus, 617 F. 2d 296, 298 (1st 

Cir. 1979) (noting that a “single step forward beyond the lease sales does not 

constitute the kind of massive, irretrievable alteration of the status quo.”);  Country 

of Suffolk v. Sec’y of Interior, 562 F. 2d 1368 (2d Cir. 1977) (rejecting the argument 

that a lease sale is an irrevocable commitment, but rather finding it is part of 

multistage project that Interior has continuing control over).  In a recent case based 
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on Ninth Circuit precedent, a court determined that the Bureau of Land 

Management could issue oil and gas leases without further environmental review so 

long as the lease included a NSO stipulation or “absolute right to deny exploitation 

of [the] resources.”  Ctr. for Biological Diversity v. Bureau of Land Mgmt., 937 F. 

Supp. 2d 1140, 1153 (N.D. Cal. 2013).  The court reasoned that such leases do not 

mark “irreversible and irretrievable commitments of resources,” and thus NEPA 

review can wait until the drilling stage.  Id.  

The situation here is no different.  Because FON’s concern focuses on impacts 

that might occur, if at all, from later stages of development, there is no immediate 

hardship arising from the lease and the DoD’s interests therein.  The lease itself 

will not bring upon the alleged harm.  Because the lease does not cause irreparable 

harm sufficient for an injunction, FON would not benefit from judicial review at this 

time.  Therefore, this claim is not ripe as FON will not suffer hardship in the 

absence of judicial review.  

ii. Injunctive relief is not warranted because the 

equities and public interest weigh against issuance 

of a preliminary injunction. 

 

The public interest prong is a significant factor that the Court must weigh in 

determining whether injunctive relief is appropriate.  “In exercising their sound 

discretion, courts of equity should pay particular regard for the public consequences 

in employing the extraordinary remedy of injunction.”  Winter, 555 U.S. at 22-24.  

When injunctive relief would harm the public interest, the Court may withhold the 
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relief, even if doing so would burden or cause irreparable injury to the movant. 

Weinberger , 456 U.S. at 312-313.  

Here, the public interest would be harmed by issuance of a preliminary 

injunction.  As the majority notes, oil recovery and extraction “could prove to be 

extremely lucrative given Fort Watt’s location straddling a portion of the Albertus 

Magnus Shale formation.”  R. at 6.  The population is sparse in the areas 

surrounding Fort Watt and has been referred to as a “wasteland” absent the 

presence of the military.  R. at 5.   

As to FON’s concerns about the chemicals used in fracking, they cannot 

outweigh the benefits fracking would produce.  The fracking mixture is only made 

up of one half of one percent of chemicals.  R. at 11.  This miniscule amount is likely 

to be flushed out seeing as the New Tejas River extends for miles, and does not 

cross the border of Newtonian until traveling for at least 30 miles.  R. at 8.  This 

slight, yet merely speculative, consequence cannot demand injunction, especially in 

light of the well-known advantages fracking will produce from this particular area.   

Were this case to be adjudicated on the merits, the countervailing national 

policy favoring expeditious development of energy resources would outweigh the 

employment of the extraordinary injunctive remedy.  Therefore, FON cannot 

establish it would suffer hardship from a denial of judicial review. 
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iii. Injunctive relief is not warranted because 

Friends of Newtonian does not have a 

substantial likelihood of success on the merits. 

 

For the reasons set out above, FON cannot demonstrate any likelihood of 

success on the merits.  Additionally, the party bringing an APA case bears the 

burden of demonstrating that the agency's actions were arbitrary and capricious.  

Guaranty Sav. & Loan Ass'n v. Fed. Home Loan Bank Bd., 794 F.2d 1339, 1342-43 

(8th Cir. 1986).  The APA imposes a narrow and highly deferential standard of 

review limited to a determination of whether the agency acted in a manner that was 

“arbitrary, capricious, an abuse of discretion or otherwise not in accordance with 

law.”  5 U.S.C. § 706(2)(A).   

The role of the courts is simply to ensure that the agency has adequately 

considered and disclosed the environmental impact of its actions.  Friends of 

Boundary Waters Wilderness v. Dombeck, 164 F.3d 1115, 1128 (8th Cir. 1999).  

Deference is particularly appropriate when questions of scientific methodology are 

involved.  Id. at 1130.  NEPA is much different than other environmental statutes 

because it does not impose a particular standard of conduct, but merely focuses on 

procedure.  See Bruce M. Kramer, Federal Legislative and Administrative 

Regulation of Hydraulic Fracturing Operations, 44 Tex. Tech. L. Rev. 837, 862 

(2012).  The strict standard dictating a court’s review of a NEPA case under the 

APA makes it highly unlikely that FON will succeed on the merits.  Due to the slim 

likelihood of success, it would be burdensome to allow a timely and costly litigation 

process to ensue. 
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In this case, the DoD fully complied with NEPA upon completion of its first 

EIS.  R. at  5.  NEPA does not obligate an agency to examine actions or effects of 

actions that are beyond the agency's authority.  Dept. of Transp. v. Pub. Citizen, 

541 U.S. 752, 767-69 (2004).  The DoD examined all of the potential positive and 

negative impacts that could arise upon the sale of Fort Watt.  R. at 6.  As an 

alternative use, unconventional oil and gas operations, including fracking, were 

addressed.  R. at 6.  Whether or not companies subsequently use the land for the 

purpose of fracking is beyond the DoD’s authority.  The basic thrust of NEPA is to 

require that agencies consider the range of possible environmental effects before 

resources are committed and the effects are fully known.  Thus, reasonable 

forecasting and speculation is implicit in NEPA.  City of Davis v. Coleman, 521 F.2d 

661, 676 (9th Cir. 1975).  Because courts must defer to the DoD’s interpretation of 

the situation at hand, the original analysis and consideration of potential 

environmental impacts sufficiently fulfilled any obligation.     

Because FON is not likely to succeed on the merits of its claim, an injunction 

would not be appropriate were this case to be adjudicated.  Because judicial review 

will not alleviate FON’s concerns, FON will not suffer hardship in a denial of 

judicial review. 
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II. BECAUSE THE DEPARTMENT OF DEFENSE HAS NOT 

PROPOSED FOR OR ENGAGED IN A MAJOR FEDERAL ACTION 

SIGNIFICANTLY AFFECTING THE HUMAN ENVIRONMENT, NO 

ENVIRONMENTAL IMPACT STATEMENT IS REQUIRED UNDER 

THE NATIONAL ENVIRONMENTAL POLICY ACT. 

 

The DoD has not proposed for or engaged in major federal action significantly 

effecting the human environment.  At most, the DoD’s lease of and participating 

royalty interest in the land is a preliminary step in what may lead to further action.  

Section 102(2)(C) of  NEPA, 42 U.S.C. §§ 4321-4345, requires federal agencies to 

consider the environmental effects of major federal actions.  Baltimore Gas & Elec. 

Co. v. Natural Resources Defense Council, Inc., 462 U.S. 87, 87 (1983).  Specifically, 

NEPA requires federal agencies to prepare an EIS before taking “major federal 

actions significantly affecting the quality of the human environment.”  42 U.S.C. § 

4332(2)(C).  The statute has twin aims.  It requires federal agencies taking major 

federal action to examine the environmental effects of proposed actions and to 

inform the public of the environmental factors that were considered in the agency’s 

decision-making.  Baltimore Gas, 462 U.S. at 97; Kern, 284 F.3d at 1062, 1066..   

In this case, FON highlights actions taken by a private entity and attempts 

to impute the impact of those actions to a disengaged federal agency.  FON creates a 

situation separate from the DoD’s overarching plan to sell Fort Watt, and ignores 

the consideration that has already been given to the environment and the public. 

NEPA requires each federal agency to take a “hard look” at the environmental 

consequences of its proposed actions.  Kleppe v. Sierra Club, 427 U.S. 390, 410 n.21 

(1976).  NEPA does not, however, mandate particular results or impose substantive 
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environmental obligations upon federal agencies.  Marsh v. Or. Natural Res. 

Council, 490 U.S. 360, 371 (1989).  NEPA does not ensure any results, by merely 

exists to ensure a process.  Inland Empire Pub. Lands Council v. U.S. Forest Serv., 

88 F.3d 754, 758 (9th Cir. 1996).  Here, DoD complied with the process, and no new 

EIS is necessary because there has not been a major federal action.  Nevertheless, 

FON contends that the DoD’s lease of and participating royalty interest in the land 

is a major federal action requiring a new EIS.  R. at 12. 

 Here, where there is no major federal action and no significant impact on the 

human environment, there is no EIS obligation.  Determining when an EIS is 

required under NEPA, the courts and the CEQ have identified as many as four 

elements that must be present. Simmans v. Grant, 370 F. Supp. 5, 13 (S.D. Tex. 

1974).  These elements are: (1) that the action be or involve “federal” action; (2) that 

the project be a “major” federal action; (3) that it have a “significant” environmental 

impact; and (4) that the impact be upon the quality of the “human” environment, 

either directly or indirectly.  Id.  These elements are not fully independent of one 

another and are occasionally combined with other elements.  Id.  Because none of 

these elements are present in this case, NEPA does not require the DoD to conduct 

a new EIS. 

A. The Department of Defense’s lack of involvement in or influence 

over the actions of Mainstay Resources, Inc. demonstrates that 

there is no federal action.  

 

 NEPA requires the preparation of an EIS for major federal action.  NEPA § 

102(2)(C).  “Federal” is interpreted as applying to the federal government.  
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However, this statute may also apply to action taken by non-federal agencies when 

such action is dependent on a federal agency.  See Wetlands Action Network v. U.S. 

Army Corps of Engineers, 222 F.3d 1105, 1114 (9th Cir. 2000), cert.denied, 122 

S.Ct. 41 (2001).  However, there is no bright line rule for determining the level of 

federal involvement required to federalize a private action.  Touret v. Nat’l 

Aeronautics & Space Admin., 485 F. Supp. 2d 38, 43 (D.R.I. 2007).  The 

environmental review process simply seeks to inform the decision maker.  Id.  In 

this case, the actions of MRI and the DoD are independent.  MRI is well versed in 

the oil and gas industry and will make its own decisions.  Therefore, the lease 

agreement does not a partnership and MRI’s fracking cannot be transformed into 

“federal” action.    

 

1. Mainstay Resources, Inc.’s fracking is a purely private 

matter not subject to the National Environmental Policy Act. 

 

The private actions MRI took pursuant to its fracking purposes were not 

federal actions.  Under NEPA, “all agencies of the Federal Government shall . . .  

include in every recommendation or report on proposals for . . . major federal 

action,” an EIS.  NEPA § 102(2)(C); 42 U.S.C. § 4332(2)(C).  This statute has been 

consistently interpreted to apply only to the federal government.  See Wetlands 

Action Network v. U.S. Army Corps of Engineers, 222 F.3d 1105, 1114 (9th Cir. 

2000), cert.denied, 122 S.Ct. 41 (2001).  Therefore, NEPA’s requirements are 

applicable only to federal agencies.  NEPA applies to major federal actions, not to 

private or state actions.   
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FON argues that the MRI’s fracking at Watt 1 and Watt 2 could irreparably 

damage the New Tejas River.  R. at 11.  Whether or not FON is correct in its theory 

that the one half of one percent of the mixture used in fracking would have such a 

devastating impact on the river is not relevant in this analysis.  R. at 6.  It is 

essential that this Court does blur the distinction between the federal government 

and private actors so as not to overwhelm the court system or transform NEPA’s 

purpose.    

MRI’s actions were simply private actions, not “federal” actions.  The DoD is 

not “involved” in the fracking causing concern.  The facts demonstrate that MRI 

applied for and received the necessary permits.  R. at 10.  MRI began construction 

and paid their rental payments.  R. at 10.  MRI invested in technology, equipment, 

and training to better accommodate its drilling procedures.  R. at 10.  Nowhere do 

the facts allege that the DoD was participating in these actions.  It is therefore MRI 

that independently participated and contributed to the fracking activity.  In fact, 

the majority makes clear that MRI is “one of the largest independent oil and 

natural gas exploration and production companies in the United States . . . leas[ing] 

more than 2,000,000 acres of land throughout the United States.”  R. at 7.  MRI is 

experienced in this activity and accomplishes the tasks involved all over the 

country, without the DoD lease.  R. at 7.  MRI is a private actor that, pursuant to its 

own business purpose, happened to lease the land of a decommissioned military 

base.  
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As to the DoD’s interest, it stands apart from the actions related to FON’s 

concern.  Representing the federal government, the DoD will be receiving royalty 

payments as compensation for this lease agreement.  R. at 9.  This is quite opposite 

any federal funding or similar federal involvement.  The court of appeals agreed and 

reasoned that “the DoD did not provide any funds to MRI to purchase . . . or finance 

. . . the activity.”  R. at 17.  The court of appeals was further persuaded by the fact 

that no federal employees have been or will be involved in the construction and the 

DoD’s veto power is discretionary.  R. at 16.  A project such as the one in this case, 

which is not itself federally funded nor considerably bound up in a federally funded 

project, is not “federal.”   

2. The relationship between the Department of Defense and 

Mainstay Resources, Inc. is not so interrelated as to be 

considered a partnership. 

 

The DoD does not allege that it is impossible for the federal government to 

have a role in a private or state project such that there is a major federal action.  

This, however, is not the case regarding the lease agreement.  To determine 

whether an action is or is not a “major federal action” courts consider: (1) whether 

the project is federal or non-federal; (2) whether the project receives significant 

federal funding; and (3) when the project is undertaken by a non-federal actor, 

whether the federal agency must undertake “affirmative conduct” before the non-

federal actor may act.  Mineral Policy Ctr. v. Norton, 292 F. Supp. 2d 30, 54-55 

(D.D.C. 2003).  However, no single factor is dispositive.  Id. at 55.  If an agency’s 

role is ministerial and does not give it sufficient discretion to control the project, the 
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information provided by NEPA is inapplicable to the DoD because it will not affect 

their actions.  Id. 

As stated, the project of concern, the fracking, is non-federal.  The fracking is 

not receiving federal funding.  No “affirmative conduct” is necessary before MRI can 

act.  The facts state that MRI “was set to begin actively fracking Watt 1 and Watt 2 

on February 1, 2011.”  R. at 10.  The facts, however, do not state that the DoD must 

take some action before this can begin.  A non-federal project will be transformed 

into a federal action if the project cannot begin absent the federal agency’s approval.  

Mineral Policy Ctr., 292 F. Supp. 2d 30, 54-55 (D.D.C. 2003).  Here, no such 

approval is necessary.  Therefore, there is no major “federal” action.     

Were this Court to apply the variant rules of the circuits which FON 

attempts to rely on, this case would still lack a “major federal action” under NEPA.  

The DoD’s interest cannot be deemed analogous to any of the actions the Second 

and Fourth Circuits have found to constitute major federal actions.  In the cases 

presented by FON, the courts ruled that there may be a major federal action when 

the federal government must approve of a project.  See Md. Conservation Council, 

Inc. v. Gilchrist, 808 F.2d 1039, 1042 (4th Cir. 1986).  Although the dissent 

stretches the lease veto provision to result in the DoD’s “ultimate authority to allow 

the project to continue or not,” the majority correctly interprets the provision as 

“discretionary.”  R. at 17, 19.  As any federal agency would presumably discourage, 

the DoD’s only authority is to disallow a threat to the national security of the 
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United States.  R. at 9.  It would be an injustice to society to punish federal agencies 

for taking such precautions.  Nevertheless, precautions do not constitute approval. 

Further, the Second and Fourth Circuits found major federal action when 

there was federal funding or the federal agency participated with the non-federal 

entity to complete the project. See Sugarloaf Citizens Ass’n v. Fed. Energy 

Regulatory Comm’n, 959 F.2d 508, 513-14 (4th Cir. 1992).  Yet, these cases provide 

no benefit to FON’s argument.  There is no federal funding involved in this issue.  

Nor is the DoD participating with MRI to complete the project.  “A project conducted 

by non-federal actors, such as oil and gas drilling by private parties, will only 

trigger NEPA if it requires a federal agency to undertake ‘affirmative conduct’ 

before the non-federal actor may act.”  State of Alaska v. Andrus, 429 F.Supp. 958, 

962–63 (D.Alaska 1977).  MRI was already set to begin fracking.  R. at 10.  Again, 

the DoD need not take any action or “affirmative conduct” for this to occur.  

Often a federal agency’s issuing of a permit for a nonfederal project is deemed 

a major federal action.  See Wetlands Action Network, 222 F.3d at 1114.  The DoD, 

however, did not issue any permits to FON.  As indicated earlier, FON would have a 

better argument were this case involving the federal institution responsible for the 

permitting. 

As to FON’s notion of a “de facto partnership,” its argument is misguided.  R. 

at 16.  In rare circumstances, federal and nonfederal activity is so interrelated that 

it is considered a partnership to carry out what is a single major federal action for 
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NEPA purposes.  Fund for Animals, Inc., v. Lujan , 962 F.2d 1391, 1397 (9th Cir. 

1986).  This is not the case with the federal action at issue in this case.   

In Sierra Club, the Bonneville Power Administration (“Bonneville”) entered 

into a contract with a subsidiary of Alcoa (“Alcoa”) that required Alcoa to build a 

plant, Bonneville to construct a power line, and Bonneville to sell, and Alcoa to buy, 

large quantities of power.  Sierra Club v. Hodel, 544 F.2d 1035, 1038 (9th Cir. 1976).  

The Court ruled that “[b]y entering into a contract to supply the power to the project 

and to construct the transmission line to the plant, the agency has so federalized 

the entire project that it has become major federal action requiring a federally 

responsible environmental impact statement.”  Id. at 1043.  This case is noticeably 

distinct to the situation in Sierra Club.   

MRI carries out its fracking operations all over the country without any 

interrelated involvement from the DoD.  R. at 7.  Unlike Sierra Club, the DoD and 

MRI are not dependent on one another to accomplish their separate and distinct 

goals.  If the DoD did not lease the land to MRI, it would be leased to a different 

party, as was done with the remainder of the decommissioned military base.  R. at 

8.  Similarly, if MRI did not operate and produce oil on this piece of land, it would 

operate its business on some other piece of land, as it already does on over 2,000,000 

acres throughout the country.  R. at 7.  FON cannot point to one contribution, on 

behalf of the DoD, that would directly aid in causing potential environmental 

hazards. 
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B. Even if private fracking at Watt 1 and Watt 2 was transformed into 

federal action the actions are not major, nor do they have a 

significant impact on the human environment. 

 

 Even if this Court finds that the action was federal, FON cannot establish that the 

actions involved are “major” federal actions.  The EPA has not promulgated 

guidelines to help determine when a project is a “major” federal action.  Simmans, 

370 F. Supp. at 14.  The CEQ has attempted to aid in this determination, although 

the applicable guideline does not separate “major” from “significant.”  Id.  It has 

been held that any action significantly affecting the environment is major.  Monroe 

Cnty. Conservation Council, Inc. v. Volpe, 472 F.2d 693, 698 (2d Cir. 1972). 

However, sometimes courts consider the terms “major” and “significant” 

separately.  Hanly v. Mitchell, 460 F.2d 640, 644 (2d Cir. 1972).  In Hanly, the 

defendants agreed that their action was “major” as the term referred to the cost of 

the project and the amount of time and planning that was put in.   Hanly , 460 F.2d 

at 644.  The defendants disagreed, however, that this applied to the impact of the 

project on the environment.  Id.  The court agreed, finding the two concepts 

different, and held that the federal agency had the authority to make its own 

determination as to whether the EIS was necessary.  Id.  Regardless of how this 

Court chooses to analyze the issue, there is no “major” federal action with a 

“significant” impact on the “human” environment” as required by NEPA. 

When the DoD entered into a lease agreement and kept a royalty interest in 

the mineral rights of the decommissioned military base, they did not take actions 

that would “significantly” effect the “human” environment.  In evaluating the 
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significance of the impact of the proposed action, an agency must consider both the 

context of the action as well as the intensity.  40 C.F.R. § 1508.27.  Here, both the 

context of the action and the intensity are not significant. 

1. When placed in context, the Department of Defense’s actions 

are not significant. 

 

The DoD’s actions were not significant when analyzed in context.  Context, as 

used in the NEPA regulations, requires the significance of an action to be analyzed 

with respect to the affected region and the affected interests. 40 C.F.R. § 1508.27(a).   

Here, FON contends that the DoD is required to conduct a new EIS regarding 

the environmental effects of this fracking on Newtonian.  R. at 12.  Before Fort Watt 

was sold, the EIS fully analyzed the potential effects alternate uses such as oil 

recovery, extraction, and fracking, could have on the areas surrounding Fort Watt.  

R. at 6.  New Tejas and Newtonian border each other for 159 miles along New Tejas’ 

northwestern edge and Newtonian’s southeastern edge.  R. at 8.  Fort Watt was 

located in northern New Tejas.  R. at 4.  Therefore, the interests of Newtonian were 

considered when it was determined it would be best that the land was sold.  As to 

FON’s allegations that the DoD “sanctioned” the potentially damaging fracking, this 

is insignificant in the context of the situation. 

2. The intensity of the potential impacts of fracking is not 

significant.   

 

Even if this Court found that the DoD’s actions indirectly induce fracking, the 

intensity of a potential impact is not significant.  Under NEPA, intensity refers to 

the severity of an impact.  40 C.F.R. § 1508.27(b).  If the facts of this case were 
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analyzed using the CEQ guidelines the overwhelming majority of factors would 

demonstrate that the DoD’s actions are not significant.  See 40 C.F.R. 1508.27.   

An agency's finding that the environmental impact would not be significant 

should receive wide respect.  City of New Haven v. Chandler, 446 F. Supp. 925, 931 

(D. Conn. 1978).  As stated, Newtonian’s interests were already considered when 

the EIS examined the impacts of potential uses for the land.  R. at 6.   Fracking was 

included within these options.  R. at 6.  The CEQ guidelines measure intensity 

based on both beneficial and adverse impacts.  40 C.F.R. § 1508.27(b).  When 

determining whether to decommission the base and sell Fort Watt to private 

entities, both positive and negative environmental effects were analyzed.  R. at 6.  

The guidelines also consider possible effects on public health or safety as well as 

effects on historical resources and endangered species.  40 C.F.R. § 1508.27(b).  

FON does not raise any concerns relating to public health or safety or endangered 

species, but merely suggest that the New Tejas River may suffer harm.  R. at 11.  

Still, the DoD lease requires MRI to comply with all federal and state laws and 

regulations regarding protection of endangered species and protection of human life 

and health.  R. at 9. 

Additionally, the CEQ guidelines suggest that intensity is measured based on 

the unique characteristics of the area and whether the effects will be controversial.  

The unique characteristics of Fort Watt and the surrounding areas foster fracking 

activity because of its location on the Albertus Magnus Shale formation.  R. at 6.  

Tierramante, governor of Newtonian, was instrumental in founding FON.  R. at 11.  
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The governor of Newtonian, himself, stated that absent the military, the Fort Watt 

region would be “abandoned,” a “wasteland,” and “nothing more than a ghost town.”  

R. at 5.  It cannot be said that a sparsely populated, nearly, abandoned ghost town 

was a “human” environment that could suffer such significant impacts.  

  The CEQ further recommends that an intensity determination consider the 

effects on precedent and cumulative impacts and the degree to which such effects 

are unique or unknown.  40 C.F.R. § 1508.27(b).  Chemicals account for the 

remaining one half of one percent of a mixture used for fracking.  R. at 6.  This 

miniscule amount of chemicals renders the degree of any impact unknown and 

speculative.  

The final factor listed in the guidelines encourages an assessment of whether 

the action will violate a Federal, State, or local law, or requirements aimed at 

protecting the environment.  40 C.F.R. § 1508.27(b).  As the DoD’s lease strictly 

requires that MRI comply with all applicable federal, state, and local laws and 

regulations, the intensity of the DoD’s actions prove insignificant.  R. at 9. 

Therefore, although the DoD disagrees that its lease and royalty interest are 

the cause of any impact that may materialize in the future, such an impact is 

insignificant.   

C. Preliminary steps do not constitute an engagement in major federal 

action and the Department of Defense has not made a proposal to 

engage in a major federal action. 

 

 There can be no requirement that the DoD prepare an EIS unless there was a 

“proposal for major federal action” or the actual undertaking of “major federal 
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action.”  Kleppe v. Sierra Club, 427 U.S. 390, 399 (1976).  However, an EIS is not 

necessary when a proposed federal action would not change the status quo.  Nat'l 

Wildlife Fed'n v. Espy, 45 F.3d 1337, 1343 (9th Cir. 1995).  At most, the DoD 

engaged in a preliminary step, but it did not engage in a major federal action.  Nor 

did the DoD make a proposal for major federal action.  

1. At most, the Department of Defense engaged in a 

preliminary step, but it did not engage in a major federal 

action. 

 

Just as private action cannot be confused with federal action, nor can 

preliminary activities get misinterpreted to be major federal actions.  NEPA does 

not apply to preliminary steps such as the studies and designs that sometimes 

precede major federal action.  Rapid Transit Advocates, Inc. v. S. Cal. Rapid Transit 

Dist., 752 F.2d 373, 378 (9th Cir. 1985) (“preliminary design and engineering work” 

does not trigger NEPA); Macht v. Skinner, 916 F.2d 13, 16-17 (5th Cir. 1990) ($2.5 

million in federal money for preliminary studies is not major federal action).   

At most, when the DoD leased Fort Watt, the lease was a preliminary step 

aiding MRI’s independent goal to produce oil and gas.  NEPA, however, does not 

purport to regulate every preliminary role a federal agency may play in actions that 

may impact the environment.  Explaining what does not rise to the level of a 

proposal for major federal action, the Supreme Court has held that the mere 

contemplation of certain action is not sufficient to require an impact statement.  

Native Ecosystems Council v. Dombeck, 304 F.3d 886, 893 (9th Cir. 2002).  Further, 
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NEPA does not require review of “speculative or hypothetical projects.”  Northcoast 

Environmental Center v. Glickman, 136 F.3d 660, 668 (9th Cir. 1998).   

In his dissent, Judge McBride argues that the DoD can allegedly “oversee 

MRI’s operations.”  R. at 19.  Judge McBride reasons that the DoD’s limited ability 

to veto a sale of oil or gas transforms the lease into a major federal action.  R. at 20.   

Specifically, Judge McBride argues, “[a]lthough unlikely, if the DoD were to 

disapprove of every potential customer proposed by MRI, the project would grind to 

a halt.”  R. at 20.  This analysis looks into the future, to assess what could 

potentially happen.  The DoD has not disapproved of customers, and the dissent 

admits such an extreme circumstance is unlikely.  Even if the DoD contemplated 

this action while entering the lease agreement, contemplation is preliminary, and 

therefore, not a major federal action.   

2. The Department of Defense did not make a proposal for 

major federal action when it leased and took a royalty 

interest in the decommissioned military base. 

 

The DoD did not make a proposal that they would participate in a major 

federal action when they entered in a lease agreement and took a royalty interest in 

the mineral rights of the land.  There is no violation of NEPA unless the agency 

decides to propose a major federal action or takes major federal action before 

complying with NEPA.  Metcalf, 214 F.3d at 1143-44.  The Supreme Court in 

Kleppe, ruled that NEPA empowered “a court to require the preparation of an 

impact statement to begin at some point prior to the formal recommendation or 

report on a proposal.”  Kleppe, 427 U.S. at 404-405. The Supreme Court held: 
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A court has no authority to depart from the statutory language and, by 

a balancing of court-devised factors, determine a point during the 

germination process of a potential proposal at which an impact 

statement should be prepared. Such an assertion of judicial authority 

would leave the agencies uncertain as to their procedural duties under 

NEPA, would invite judicial involvement in the day-to-day 

decisionmaking process of the agencies, and would invite litigation. As 

the contemplation of a project and the accompanying study thereof do 

not necessarily result in a proposal for major federal action, it may be 

assumed that the balancing process devised by the Court of Appeals 

also would result in the preparation of a good many unnecessary 

impact statements. 

 

Kleppe, 427 U.S. at 406. 

The CEQ regulations are very instructive on when judicial review is 

appropriate.  Although the CEQ guidelines establish that judicial review should not 

begin until after an ROD is issued, this judicial limitation should not be understood 

to require judicial review after every ROD.  40 C.F.R. § 1500.3.  As previously 

stated, FON does not dispute the legitimacy of the DoD’s EIS upon completing a 

ROD and selling the land.  Instead, FON wishes to convince the court to mandate 

that an entirely new EIS be initiated.  Sale of land was the federal action for which 

the EIS was necessary, while the lease agreement was a subsequent action in which 

any fear of preserving the river, or anything falling within national security 

concerns for that matter, were properly addressed by the DoD in the lease 

stipulations. 

The DoD’s lease guidelines are clear and without controversy.  The DoD has a 

limited veto power over the individuals or entities to which MRI can sell the oil.  R. 

at 9.  This power has not been exercised and relates to future action.  The DoD has 

not made any decisions or set forth any proposals constituting major federal actions.  
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Until there is a concrete proposal for major federal action, there is no justiciable 

controversy under NEPA. 

D. This further supports the argument that Friends of Newtonians 

claims are not ripe. 

 

It is understood that when an agency makes a proposal for major federal 

action, without preparing an EIS, NEPA has allowed suit before the major action is 

actually carried out.  Ohio Forestry Ass’n, 523 U.S. at 734.  In this case, if the DoD 

proposed to sell land that would significantly affect the environment but did not 

adequately comply with NEPA, a NEPA action may have been appropriate upon the 

completion of the ROD arranging for the sale.  Seeing as fracking was explored as 

an option for the land, there would be no expectation that FON wait until the 

fracking actually began to raise their concern.  Ohio Forestry Ass’n stated that “a 

person with standing who is injured by a failure to comply with the NEPA 

procedure may complain of that failure at the time the failure takes place, for the 

claim cannot get riper.”  Ohio Forestry Ass’n, 523 U.S. at 737.  Comparatively, as to 

the DoD’s decision to sell Fort Watt, any challenge to the sufficiency of their NEPA 

analysis did not become “riper” upon the issuance of a lease.  

Now, instead of questioning the sufficiency of the original EIS, FON argues 

that the lease is a major federal action requiring an entirely new EIS.  R. at 12.  

This cannot be the case.  To bring a cause of action now, just as MRI gains a 

position to successfully operate, is shameful.  The DoD went through the NEPA 

process, offering the public ample opportunity to respond to the disposition of the 

land, but received little input.  R. at 5.  The DoD maintains the position that it has 
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not engaged in any major federal action.  R. at 12.  Nevertheless, the potential 

impacts at issue in this case were already addressed.  Section 1502.20 of the CEQ 

states in part, “agencies are encouraged to tier their environmental impact 

statements to eliminate repetitive discussions of the same issues and to focus on the 

actual issues ripe for decision at each level of environmental review.”  FON cannot 

bring a NEPA cause of action unless it is in reference to a previous major federal 

action taken by the DoD, or until there is a proposal for a future major federal 

action.  

This case should be distinguished and clarified in the context of Kern.  In 

Kern, the court found a concrete action by a federal agency causing an imminence of 

harm to the plaintiffs when there was a NEPA challenge to an EIS.  Kern, 284 F.3d 

at 1070.  Whether there is an action that triggers NEPA and makes a claim ripe 

depends of course on whether there is major federal action, not on whether an 

agency has written an EIS.  For example, if an agency prepared an EIS for some 

activity that was not major federal action, there could not be a NEPA violation or a 

ripe controversy.  The writing of an EIS is not the action that triggers the duty to 

write an EIS.   

The DoD’s decision to sell the land is inextricably connected to the lease of a 

piece of that land.  This overall decision fully complied with the NEPA process, and 

FON does not claim different.  Evidently, FON is unhappy with the ultimate result 

of the decision.  Allowing FON to circumvent that result would permit FON to 

manipulate the NEPA process and contradict its purpose. 
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CONCLUSION 

FON’s arguments are based on the misconception that the DoD is 

participating in an action adversely affecting the environment where the federal 

action is so connected with non-federal action that the entire undertaking has 

become a major federal action.  As demonstrated above, these claims lack both 

procedural ripeness and merit.  The denial of a preliminary injunction was entirely 

proper.  However, this Court should take into account the full ripeness analysis and 

reverse the court of appeals decision that the case is ripe for review. 

For the foregoing reasons, the judgment of the court of appeals below should 

be reversed in part and affirmed in part. 

 

 

Respectfully submitted, 

 

Attorneys for the Respondents 
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APPENDIX 

Administrative Procedure Act 

5 U.S.C. § 704 

 

Agency action made reviewable by statute and final agency action for which there is 

no other adequate remedy in a court are subject to judicial review. A preliminary, 

procedural, or intermediate agency action or ruling not directly reviewable is 

subject to review on the review of the final agency action. Except as otherwise 

expressly required by statute, agency action otherwise final is final for the purposes 

of this section whether or not there has been presented or determined an 

application for a declaratory order, for any form of reconsideration, or, unless the 

agency otherwise requires by rule and provides that the action meanwhile is 

inoperative, for an appeal to superior agency authority.   

 

National Environmental Policy Act 

42 U.S.C. § 4321 

 

The purposes of this chapter are: To declare a national policy which will encourage 

productive and enjoyable harmony between man and his environment; to promote 

efforts which will prevent or eliminate damage to the environment and biosphere 

and stimulate the health and welfare of man; to enrich the understanding of the 

ecological systems and natural resources important to the Nation; and to establish a 

Council on Environmental Quality. 

 

National Environmental Policy Act 

42 U.S.C.A. § 4332 (c) 

 

The Congress authorizes and directs that, to the fullest extent possible: (1) the 

policies, regulations, and public laws of the United States shall be interpreted and 

administered in accordance with the policies set forth in this chapter, and (2) all 

agencies of the Federal Government shall-- 

 

(C) include in every recommendation or report on proposals for legislation and other 

major Federal actions significantly affecting the quality of the human environment, 

a detailed statement by the responsible official on: 

 

(i) the environmental impact of the proposed action, 

 
(ii) any adverse environmental effects which cannot be avoided should the proposal 

be implemented, 

 

(iii) alternatives to the proposed action, 
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(iv) the relationship between local short-term uses of man's environment and the 

maintenance and enhancement of long-term productivity, and 

 

(v) any irreversible and irretrievable commitments of resources which would be 

involved in the proposed action should it be implemented. 

 

Prior to making any detailed statement, the responsible Federal official shall 

consult with and obtain the comments of any Federal agency which has jurisdiction 

by law or special expertise with respect to any environmental impact involved. 

Copies of such statement and the comments and views of the appropriate Federal, 

State, and local agencies, which are authorized to develop and enforce 

environmental standards, shall be made available to the President, the Council on 

Environmental Quality and to the public as provided by section 552 of Title 5, and 

shall accompany the proposal through the existing agency review processes. 

 

 

 


